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- &llowable Costs - A cost which relates te the

performance of the contract may be an allowable cost. However, such
cost may not be awarded as part of an equitable adjustment pursuant
to a termination of the contract for convenience unless such cost
is also a reasonable cost that the contractor has incurred to the
date of termination or a reasonable cost asscociated with the
termination.

APPEARANCES FOR APPELLANT: Kieran J. Fallon, Esq.
Laura F.H. McDonald, Esqg.
Morrison & Foerster
Washington, D.C.

APPEARANCE FOR RESPONDENT: Sharon XKrevor-Weisbaum
Asst. Attorney General
Baltimore, MD

QOPINION BY CHAIRMAN HARRISON

Appellant timely appeals the denial of its claim for an
equitable adjustment by the Department of Health & Mental Hygiene
({DHMH) Procurement Officer arising out of the termination of
Appellant's contract for convenience. The accelerated procedure was
requested by Appellant and this opinion is issued pursuant to COMAR
21.10.06.124d.

Findi £ T

1. In April of 1951, Appellant entered into a contract with DHMH
to provide services to developmentally disabled individuals.
Four awards involving discreet funding for residential, day,
supported employment and individual support services were
covered by the contract.

2. The three year term of the contract was for the period July 1,
1991 through June 30, 1994.

3 The four awards provided for yearly, not to exceed,
incremental amounts with a total, not to exceed, compensation
for the three year term of the contract of $1,142,271.

1

1352



Appellant allegedly incurred a sizable operating deficit in
FY'1991 and FY¥'1992 in providing services under the
residential award involving four clients whose disability
related to head injury.

In July of 1992, Appellant requested that the residential
award be terminated for convenience pursuant to Section
2100.06 of the Human Services Agreements Manual, which Manual
was incorporated by reference into the contract.

Section 2100.06 of the Human Services Agreements Manual
provides:

Should the vendor wish to terminate the contract or MOU, it
must make a written request for termination to the Director of
the appropriate program administration at least sixty (60)
days'before the proposed termination date. Approval must be
secured before services to clients are stopped.

DHMH agreed to terminate the residential services award for
convenience. By letter dated November 12, 1992, DHMH notified
Appellant that termination of the residential services award
would occur on November 15, 1992.

The Board finds that the time frame for Appellant's request
for termination on July 31, 1992 and the actual termination on
November 15, 1992 does not involve the passage of an
unreasonable amount of time as asserted by Appellant. The
Board further finds that the State alone retains the right to
terminate a contract in whole or in part. A contractor does
not have such right under Maryland's General Procurement Law.
Herein the State, although not required to, agreed to
Appellant's request to terminate the residential services
award; i.e. agreed to partially terminate the contract for
convenience. The rights of the parties in a partial
termination for convenience of a contract are governed by the
language of the termination of convenience clause required to
be included in all State procurement contracts.! Pursuant to
direction in COMAR 21.07.01.12A for inclusion of a mandatory
termination for convenience clause and the language thereof,
the contract herein containg the permitted short form
alternate version, to wit:

TERMINATION FOR CONVENIENCE

The performance of work under this contract may be

lsection 13-218(a) (2), Division II, State Finance and Procurement Article

requires a procurement contract to include a clause covering termination for
convenience "if the head of the...unit determines that termination is
appropriate."
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terminated by the Department in accordance with this
clause in whole, or from time to time in part,
whenever the Procurement Officer shall determine
that such termination is in the best interest of the
State. The Department will pay all reasonable costs
associated with this contract that the Contractor
has incurred to the date of termination and all
reasonable costs associated with termination of the
contract. However, the Contractor shall not bhbe
reimbursed for any anticipatory profits which have
not been earned up to the date of termination.

9. Appellant timely submitted a claim for $24,496.00 with DHMH
which was denied. During the hearing of Appellant's appeal,
the amount of the claim was reduced and Appellant now seeks
$20,811.64 for expenses allegedly incurred as a result of the

termination.

10. The costs claimed involve: (1) $438° for carpet cleaning and
approximately $1,460 for installing grab bars and other
repairs to the two apartments in which Appellant's clients
were housed to comply with program licensing requirements for
Appellant to maintain its license from the State to provide
the services at issue; (2) approximately $14,000 for the cost

The State contends that only one carpet at a cost of $219 was required to
be cleaned by Appellant as a condition of licensure. The State otherwise agrees
with Appellant that the costs included in the claim are allowable; i.e.,
represent a cost that would be an allowable cost for the services involved; that
is costs that (1) are costs for activity related to the provision of the services
called for and (2) are not prohibited by the contract cost principles and
procedures as set forth in COMAR 21.09 nor the cost principles set forth in the
Human Services Agreements Manual.
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of a consultant agency's services in absorbing the workload of

Appellant's employees who left the employ of Appellant in

anticipation of termination of the program; and (3) approxi-

mately $4,16_23 representing overtime payments to staff who
remained with the program to absorb the workload of employees
who left Appellant's employ.

1l1. Appellant's claim was denied by the DHMH Procurement Officer
on ARugust 18, 1993 and this timely appeal followed on Septem-

ber 16, 1993,

Decision

The State has stipulated that the claimed costs of $20,811.64
(less 5219.00 for the cost of cleaning one carpet) are allowable
costs. The state asserts, however, that such costs are not
reascnable pursuant to the language of the termination for
convenience clause providing that the State will pay all reascnable
costs that the contractor has incurred to the date of termination
and all reasonable costs associated with termination of the con-
tract. We agree.

The costs principles set forth in COMAR 21.09 may be used as
guidance in a dispute over the appropriateness of costs in a
termination for convenience.

Reasonable costs are defined in COMAR 21.09.01.04 as follows:

.04 Reasonable Costs.
A. Any cost is reasonable if, in its nature or

amount, it does not exceed that which would be
incurred by an ordinary prudent person in the
conduct of competitive business in that industry.
B. In determining the reasonableness of a given
cost, consideration shall be given to:

(1) Regquirements imposed by the contract terms
and conditions;

3 The $14,000.00 costs for the consultant agency's services
and $4,162 for staff overtime only captures costs incurred up until
October 15, 1992 (see Exhibit 5 to Appellant's complaint). The
record does not permit the Board to determine costs for those items
incurred during the period October 15, 1992 to the date of termina-

tion, November 15, 1992.
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(2) Whether the cost is of a type gener-
ally recognized as ordinary and necessary for
the conduct of the contractor's business or
the performance of the contract;

(3) The restraints inherent in, and the
requirements imposed by, these factors as
generally accepted sound business practices,
arms' length bargaining, and federal and State
laws and regulations;

(4) The action that a prudent business
manager would take under the circumstances,
including general public policy and consider-
ing responsibilities to the owners of the
business, employees, customers, and the State:

(5) 8Significant deviations £from the
contractor's established practices which may
unjustifiably increase the contract costs; and

(6) Any other relevant circumstances.

Most of the additional costs sought arise out of Appellant's
failure to run the residential program in a cost effective manner
thereby leading Appellant to seek to be excused from further
performance. Costs stemming from a contractor's failure remain the
responsibility of the contractor. However, we have noted that the
State has agreed that the claimed costs are allowable. Allowable
costs are defined at COMAR 21.09.01.03 as follows:

.03 Allowable Costs.

A. General. Any contract cost proposed for estimating
purposes or invoiced for cost-reimbursement purposes
shall be allowable to the extent provided in the contract
and, if inconsistent with these cost principles, approved
as a deviation under Regulation .,23. The contraet shall
provide that the total allowable cost of a contract is
the sum of the allowable direect costs actually incurred
in the performance of the contract in accordance with its
terms, plus the properly allocable portion of the
allowable indirect costs, subject to any specific
contract limitations, less any applicable credits (such
as discounts, rebates, refunds, and property disposal
income), plus profit.

B. Beccounting Consistency. All ceosts shall be acecount-
ed for in accordance with generally accepted accounting
principles. 1In pricing a proposal, a contractor shall
estimate costs in a manner consistent with its cost
accounting practices used in accumulating and reporting
costs to other similar activities.
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C. When Allowable. The contract shall provide that
costs shall be allowed to the extent they are:

(1) Reasonable:

(2) Allocable;

(3) Lawful under any applicable statute;
(4) Not unallowable under Regulations .06

through .19; and
(5) In the case of costs invoiced for reim-

bursement, actually incurred or acecrued and
accounted for in accordance with generally
accepted accounting principles.

According to this definition a cost to be an allowable cost
must be reasonable and lawful. The State's agreement with
Appellant that the costs were allowable may be viewed as inconsis-
tent with the State's argument that the costs were not reasonable.
However, it is clear the State was not conceding that the costs
were allowable to the extent it may be said to decide the issue of
the reasonableness of the costs claimed. The State argues the
costs c¢laimed are not reasonable and we find that the costs claimed
are not reasonable. Additionally, we note that the cost principles
set forth in the Human Services Agreement Manual at Section 2150.04
link allowability of cost with a finding of reasonableness by the
Director of the Developmental Disabilities Administration. Because
the State has denied Appellant's claim we infer that the Director
did not find the costs Appellant claims to be reasonable.

We also find that certain of the costs claimed are not lawful
because such costs relating to a contractors failure to operate in
a cost effective manner are not recoverable under any theory when
the State exercises its right to terminate a contract for conve-
nience. When the State exercises its right to terminate for
convenience the only lawful costs that may be paid are those that
are permitted by the General Procurement Law and implementing
provisions of COMAR. See §13-218(a)(2), Division II, State Finance
and Procurement Article; COMAR 21.07.01.12. COMAR 21.07.01.12a
sets forth what may be recovered by a contractor. Costs relating



to failure to operate in a cost effective manner are not included.!

The cost for the grab bars, carpet ec¢leaning and apartment
repairs would have been required as a condition of continued 1li-
censing regardless of the pending termination. The inspectien that
led to the repair, cleaning and alteration work occurred prior to
Appellant's request to be terminated. Even had such inspection
occurred after such request was made or indeed even after the
request for termination was granted by the State the costs would
not be reasonable costs resulting directly or indirectly from the
termination. Such costs were incurred as a condition of continued
licensing of the Appellant to enable it to provide the type of
services called for under the residential award. Such costs may
not be said to be a cost of performance of required services under
the residential award program under Appellant's contract nor to
relate to the termination of the required services.

The costs for hiring temporary employees from a consulting
agency and overtime payments to existing staff to perform the
required services from the time Appellant requested the State to
terminate until termination are costs that related to performance
of the required services under the contract. They are not costs
arising out of the termination. Counsel were asked if they had
found any reported procurement c¢ase in any jurisdiction in which
such costs had been allowed. None had been found. This Board has
issued no opinions in which it awarded such costs as part of an
equitable adjustment in a termination for convenience dispute.

The facts in this appeal support a finding that the State
exercised it right to terminate for convenience. This is a
termination for convenience pursuant to the General Procurement Law
and COMAR. The fact that the Human Services Agreements Manual
provided that the contractor could request that the contract be
terminated does not alter the fact that only the State may exercise

]

? No Cost and Price Certification was filed at the
commencement of or at anytime during performance of the contract.
Therefore, it is difficult to ascertain what set of costs would
relate to performance of the required services.

7
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the right to terminate for convenience and when it does so the law
governing such a termination applies. The additional costs for
performing the basic services required by the contract herein were
not caused by the termination and thus are not reasonable nor
lawful. The appeal on grounds of damages under the termination for
convenience clause is thus denied.

Appellant additionally or alternatively argues that it is
merely requesting a budget modification or supplemental funding
pursuant to provisions of the Human Services Agreements Manual
addressing such funding mechanisms. We reject these arguments on
the basis of the following from the Procurement Officer's final
decision of August 18, 1993 which we adopt and on the basis thereof
deny Appellant's claim on such alternate or additional grounds.

*In 2 number of instances, the claim alludes b 7105 requests for pore fmding as 2 “budget medificaticn,” As ger seztica
1009 of the Naual, @ budget modificatian *... mmitber increasss or decreases the ammmt of the avard andfer the servizes to he
provided.” X bodget modification contemplates a contract which is fally performed and in shich there is mo cveral! shange iz the cast
er performance of the contract, but merely 2 change in the approved use of budgeted funds,

The tola] amount of this award for residential services in ¥7'93 was $119,33), he camhined cost o the State for these
services in FI'93 hetween 110 and the successor vender was {119,30F, leaving just $§27 eligible to be paid to PIC a5 2 budgat
wodification. fhersfore, TIC's request for a budgst modificaticn couid only be agproved op to this apomt,

&side frama budget podification, TIC has asked that its request be deemed 25 2 request for supplemsatal fuoding as provided
wder sectim 2070.02(a}, (b), er (c) of the Manzal, 91C has zited subsecticns a, b, and ¢ as raticmale for its request. Yepe of
these sections azply for the following reasoms:

) Section 2070.02{z) - requires the increase in cost to e supported by an increase in specific
appropriatisn - #his Jid act bappan,

Section 2070.02() - states that ar error cecurred ip the budget process - nc such error is
allezsd, or in fact soomrred,

.

3 Sectica 2070.02(c) - states ‘hat an misraseen event causes 2 mesd forgore fumds. "¢ bas
already stated that it last zoney o *his portim of the rembract in the 199] fiseal ear
{Culy 1, 198 to Juge 30, 1981). Mevartheless, oo April 8, 1991 it entered intc 2 new thres
year caplract to coptinue those same sarviess for anfy a medest projacted inflationary
increase. fherefore, it camnct be secelzded ‘it 2 "mforsesy event” caused the gesd for

zore fumds,
Inadditien, IO should 2ot have sypecied to ‘erminate his sacticn of its combract at all,
sc being held to performacce zix wesk: lenger idan it reguesied caznct be comsidered mer-
pectad,
Fisally, secticn 370,26 of the Manual spacificaily states that "Supplesental fmding wder the procurement Procags is nem-
sidered a contract mdificatizn," fhis sectien alsc siates “at a budget mod:fication and 3 contract 2edificatizn are di%ferent, and

8
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that z cogbract zodification “is subject to tha state's procuremsnt laws and requiaticas.” Tnder COMER 21.01.02.01, 7 coziract modifi-
caticn requires acticn in accordance with a crabrast previsico ar by "utual ackion of the parties o the conbract”, DDA did not agres
tc a zzobract modification,

Appellant's regquests as discussed above would increase the
total cost of the contract and do not merely seek to change the use
of budgeted funds.

Accordingly, RAppellant's appeal is denied.

Wherefore, it is ORDERED this :;;a<aay of February, 1994 that

Appellant's appeal is denied.

evss Fabin 7195 [l 5 S

“Robert B. Harrison III
Chairman

I concur:

Vel Wolene

Neal E. Malone
Board Member

Certificatien
COMAR 21.10.01.02 Judicial Review.

A decision of the Rppeals Board is subject to judicial review
in accordance with the provisions of the Administrative Procedure

Act governing cases.

Annotated Code of MD Rule 7-203 Time for Filing Action.

(a) Generally. - Except as otherwise provided in this Rule or
by statute, a petition for judicial review shall be filed
within 30 days after the latest of:

(1) the date of the order or action of which review is
sought ;

(2) the date the administrative agency sent notice of
the order or action to the petitioner, if notice was
required by law to be sent to the petitioner; or

(3) the date the petitioner received notice of the
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agency's order or action, if notice was reguired by law
to be received by the petitioner.

(b) Petition by Other Party. - If one party files a timely
petition, any other person may file a petition within 10 days
after the date the agency mailed notice of the filing of the
first petition, or within the period set forth in section (a),

whichever is later.

I certify that the foregoing is a true copy of the Maryland
State Board of Contract Appeals decision in MSBCA 1746, appeal of
THE TREATMENT AND LEARNING CENTERS, INC. under DHMH DDA Contract

No. MR-447-NRD.

A ’ i -
. G ; v } .
Dated: \J"{;_Lﬁ‘{-_adt_,db' 7 /?’f?L Ji/ Y \‘.);r ~Hy ne sl 2
g / ' Maty #° Priscilla -
o Recorder
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